Ri ve ‘ mt %: i rie Pai 
_) ARGUED AND DETERMINED 


‘ 


we vd ae ue in THe ws 
“SUPREME couRT 
oF THE 


“STATE ‘OF LOUISIANA. 


© 


r j eB PPS y = oe F 3 - Keg 
EASTERN DISTRICT. DECEMB. TERM, i813. 


~ 
——_— 
Ve 


oS " DUPLANTIER vs. RANDOLPH. 


East. District. Tue plaintiff claimed payment of. certain ‘ein 


ow sold by him to the defendant. dink 


Doresth IER 


Ra ald " Pare defendant resisted tKe demand; ‘on™ 
, grounde. k. ‘Phat at, and prior to,’ the executit 
Attorvey in of the, deed of sale;'a mortgage existed onthe lo 
able “Witness. a8 foriing part'of the fanxbourg St Mary, in’ 


_ ‘ ‘~or of Madam Delor, : of which’ he had ao notice 
- or knowledge, and which retained still’ sort 


 gitished: 2. ‘Phat the lots were sold agreeably to 
the plan of said fauxboutg, deposited by the plalti- 
tiff, “in''the Office ofa notary—and the said’ plan 
had been ‘departed from, to the prejudice of the ~ 
defendant, and the diminution of the valng of the | 


said lots. 
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= defendant insisted of vil flowing as, i 

which’ he submitted. to the meas as So ake wr: 
by a ‘Winn > thelnes sven ional Mieceiien Rexooush 
_ free-froin all legal incumbrances whatever. 

ie Tita rat,.and:prior to the éxetution ofthe 


‘owiehe a mortgage amet on the rain 


‘whioh i ho notice was given to the deed, aod 
or Sea Bitaie the: Lothiahdtindald, éoondiniy. to a 
plan of the said fauxbourg, deposited by the ven. -_ 

dor, in the office of the nokary, in whese offige 

. the deed was executed: 

P , 4 THar i stidnlin’, sit cringe 
| Aeancsheamesssocteeyt tans of ‘which, ‘from its oe 
- inexecution in some parts, ‘ape vislanibal Se tien, | 
| the defendant has been deptined, to -the great: di 

| ~Painnfién. of the: value: of said: bats and hi pre 
dice. te, 

5. Tur the plaintiff had notice wid Mebeeledge, 
OP the violation of said plan; and ‘perinted cand 
aaa the same. : 


Tus District Court’ decided that. pone. ‘ofthe. 


above facts, except the two last, were proper, 
: necessary to be submitted to the jury, — . 


: Bey the ee ee ore E 





Npireainoes "Tite case being put to the jury the ‘plaintltes. 
\ Rawnonet. troduced Pierre Foucher, as a witness, who ing 
, _, werent pte ae ¢ age 


ofthe plaintiff alias he had been also,’ or 
the agent or attorney of the plaintiff, as‘to beau.’ 
_ thorised: torreceive: the money due on the two: lots 
‘ n.the petition, to be paid over to” his said consti. - 
tuent, Madam Delor } but’ that the authority“ he: 
derived from the plaintiff had ceased, “prio# to” the 
institution of the present ‘suit—that. if judgment, 
‘should be rendered for the plaintiff, the moniey . 
-* thus recovered would come to his hands, as —_ 


self Npaudnbanabes sdicoishes even: gis 
-gainst the said Madam Delor,’ and should there. : 


re ne mates not, seeing fh 

proper. 2 
Waapsseon, he debe dined wae : 
said Pierre Foucher being sworn in chief, but the « 
_ objection was overruled and. an ‘exception taken 
“thereupon | to ‘the om of the court in saath Tes “a 
TH ee, in caine his case to foie 
stated the first ground of his defence as laid in his . 


' 
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| OFTHE STATE OF LOUISIANA 


‘and produced and rearing 
oe by his vendor, the plaintiff, to Mad.Delor}, 
and was endeavoring to shew ‘to the jury;, “mde mig 

| oy not bound to pay the purchase money, 

_ the extinguishment of the mortgage thus eo 

iis vendor to Madam Delor, and algo to: “a 
- Geduce a want of notice of. said_ prior mortgage, 

‘when the court refused t¢ permit the’ jary, to be 

* addressed upon either of said grounds, being. of 
bpinion that these inatters appeared of record, and 

| oe hot proper for the finding of the j jury. 

.- ms 0 this opinion the defendant excepted.. 


ES He next produced, and. olfcted in evidence’ a 
petition, presented by the plaintiff, to.the Superior 
Court of the late territory. for the first: district, 

_ praying a meeting of his creditors, with ithe ; sche- 

» dule of his property thereto anhexed, in _order. to 
prove thereby the failing circumstances of the 

.- plaintiff, and the risk the defendant ‘was in, i if be 
|. -paid to him the two instalments, due on “the 1 lots, 
3 “~ before the extinguishment of the me, mortgage . 
a ae lating, thereon. 


3 Tae Court rejected te whee scitioaeiat 
~ pinion. that. it was irhmaterial, as the plaintiff's in- 
“solvency could not affect ‘the — ~ the phn 3 
- ment. ; 

ate this ‘the defendant excepted, 


*- 





+ Cag aN: THE SUPREML-COURT 


+P MERE was dere eee 
ex who appealed. : 


iy thie Court, “This aust is ; to be , "> 
‘on certain € exceptions, taken to ppinions lt 
ed by the Ju udge of the firs district, no 
- of ie” cj him, . suit. rally 
instituted, by the appelle tthe ap et ‘ 
the late ‘cou t of the parish meg of ( ¥ 
leans, under er the late terrt territorial pti ny 4 
the révovery of the price. “of certain. lots, purch : 
ed by the appellant, ‘who. being dissatisfied wi th 
the judgment, appealed.to the late Superior Court: 
of the Territory of Orleans and. on. the change 9 
government, the cause remained to be de 
' @d bythe court: of the first. district. . 


“Tue first exception is to. the deciston’ ‘of the 
judge below, ‘in refusing to suffer the appellant 1 tl 
submit facts to be found by the jury ; 2 right 
claimed under the sixth section of the’ act of. the 
legislative council, regulating the practice of. he 
late superior courts, which remains uprepea 
and is still in force. It appears that all the ei aM 
sitions of that law had been complied with by: the" 
party proposing to submit-the facts to the ne 
and. that the Judge was rightly called. upon,’ to 
" determine whether they. did, or did fe: arise a 
of ere 


‘ 





oF THE wranxininsvabepighi> 


Wi are of opinion, staecilli initia ae 
as much within the: pleadings, as the two'lasty‘arid Gaya 
- that they ought to: have: been allowed tigen Dene 
y; either to’have been found,’ ‘separately and 
severally, as the law directs, for the purpose ‘of 
» enabling the court té:rénder. ‘its judgment or de] 
| eree, or; ifthe jury; as/the-law authorises:them a 
to do, choose to find-a general verdict, determin- 
‘ing the law and the facts, they ought to have been 
permitted” to take them into consideration, as 
_ constituting the: principal ground of the: -appel. 


E on: their ‘decidion: It is certainly “tanpropet, in 
> any case, to witlihold’ from juries, called’ upon td 
‘ _ determine disputes ween vert sulitors, ‘any “fact: or 


- them for examination. and. which: maf’. ‘ellie 


5 oe verdict. This court ‘is, therefore, of opi’ 
. hion’ that the district judge erred, in'striking out = = 
F dette first facts tendered by the appellant, ae 
» which’ amounts ¢o the same thing, in not'suffer- © 
| ng them be eget on by i coun noe 
ge ane the fury. : RES Fe 


% ‘As'to the second, exception, to the: nina 

- the , judge below, in admitting Foucher to ‘bg 

‘ sworn and examined as a witness, we think it cor. 

rect. It does not appear t that he was interested i in 

the event of the suit, in such a manner. ‘as to ren- , 
der him i incompetent. | 





ee -CASESAN THE, SUPREME COURT - 
sae Dasshidsnidileiticteiagticatiapaahhopitiin - 
Werny off the Judge, in-nat allowing the appellant. to. 
Doman give'in:evidencerto the jury a. petition of the ‘ap. . 
Mande pellee to the Superior Court of the : Territory of : 
“Orleans, praying a meeting of his creditors); ines: 
" tending ‘thereby to prove. that he. was. in. failing, . 
circumstanoes,. This-court thinks that the. dis., » 
trict judge didot err, in rejecting this testimony; © 
believing, as he did, that it is immaterial, as, until 
adinal: surrender and appointment of:’ syndics, sit 
consid net tlicot: — ei —— 


effect: of ‘the z Sige cel existing . on ‘the. ‘lots 
purchased . by the. appellant; and created ‘by, the 
mortgage of the. appelléeto Madam. Delor,. the | 
original proprietor of the land, on which the faux, : 
 “ hourg) is laid out ; , but thé judge of the, 5 
having « in. not permitting the facts, as drawn, 
up by. appellant to,go to the jury, itis ordety 
ed, by;this, court, thatthe cause’ be remanded, to 
the,said district. court, there to. be .again. given 
with directions to the Judge to allow said facts’ | 
to be subeninted to the j inry for thet: Con: 
“ ee 3 
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oF THE STATE OF LOUTS ae. 

4 ~ SYDICS OF HELLIS 60 aS8hivO) © B 

pee " vy enyesiad ‘of Zexs ail { rks + ‘ tre, — 


Ages | é ame Fe of z* ; 
eps ol pe, perish comet, as ee 
‘dered, Le the Ist of August last, on-a, gener 

* yerdict, found in favour of the defendan, the pre“ 

TOO Mes te ne Me Dae eke Tg 
nt appellee. rd yactooaeda: lo-wie gear stm 


he statemeiit of fiets required by hw Wwas‘hot'an- 
nexed'to it’? ‘but that; subsequentlyy vig"on the 
-” gathi of November, 4 statement officts Was trade 
~Fihas been alleged: by: theoappellee: that; this 
“statement of facts is inadmissible; becase the act 
to organise the. supreme jcourt and to establish 
courts of inferior jurisdiction; requires, such; Beate 
-- ‘ment.to-be made before 'the. judgment tof them 
ferior court, and that. this indispensable. part.of 
the proceedings being. wanting, the appeal ought 


| ofthe law are not.so restrictive, but only require - 
the statement to be. made, at. any’, time. before the 


Turs being aquéstion of general f 


T __iinteresting to suitors, and the decision of which ma 
- OF justice phe court bestowed on ita most s¢; 


Cc . 





wre a aa at first view to exist 


ved. 
as tetinlen dhe tenes toa coca 
and of the legislators, who have organized the go- 
vernment, under it, has evidently been to. veat 
this'court, with such jurisdiction, as would en: 
able it to revise: causes, ‘not: in. part, but. ‘in the: 
Whole. In order to do that, it -was ne y 
that/a-comiplete record should: in each case, comé 
before it. This‘could be easily done, with pend 
_ pet to'8o much of 'the case, as was exhibited 
Writifig, ‘before the inferior court. “The | 
Was ‘to establish a convenient ‘mode, ere 
fore the court of appeals, such ‘parts of the, evi” 
“dence as had been received from ‘thie months! af 
s Meaceepnty, gen a> 
the to be produced p 


we pa cab ne ly | 





“@f the infinite trouble it waste of ‘time, sora 


‘Would attend the first of these two modes, _ 

“the preference to the second,- as of a more eny 
and expeditious performance. But, at the same — 
time they provided, that the abstract of that testi- 
mony should be made, sat any time before judg: 
ment. This recommendation is: for some: ee: 
“pose. .But-what can that. purpose ‘be; unless: to - 


secure the recording of ‘the facts, ‘before ‘the:se- 


js made-at any time. before the judgment of “the 


Supreme Court? Months, viay yeats,may-elapse — 


q between the judgment of a case in - the «inferiér 


-gourt, and the revision’of it in the: court of ap-* 
+ pedis. » Shall the fate of a cause, ypon:which ‘will 
‘sometimes hang the ‘whole of the party, 
| Fest,upon the frailty of human: ‘memory—upon — 
| “the methory not of many, ‘but ofia solitary’ inde. 
vidual before whom continually: passes a series of 
‘business, which must have the effect more or'less 
to-obliterate one another in succession ?: Wouldit 
be consistent’ with prudence and justice . to’ trust 
any cause:to the hazard of such recollection; whien. 
we all know thit the mutilation of one single: fet 


i" 


7 
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| ger pany the a of thet 

oul die, or resi , before the statement, o 
made, what is | to become of the cause 2° Shall 

Ht be tried a new, Ua Gace or, “shall: ae 


@babe: the ‘witness ‘may ‘be fed to pe 
testimony; and while the same Judge, whorhegrll. 
_ tHie‘atise} occupies the bench of the court; where - 
__ the judgment is given. ‘The making of that state. | 
‘ment before: judgment may, indeed, be? trouble =~ 
some and inconvenient; but, certainly, much less. | 

than reducing to writing. all the testimony, b: 
which it isa ‘substitute. Besides, the inconve- © 
niency is considerably lessened, -by the fycility “G 
which the law gives, of making the statement: at 
‘any moment, before the signing of the judgments — 
ee eae re 
ed as complete. Sf x 


v fe oe 
ct 





ceraoqemrenie mene SEA i ‘ 
ent of the inferior court pee mon | 


gorsent of the parties is inadmissible. 
= 


mi Tri is there ordered and vera ieee - 

rl TFs ‘ £ ? a < “ibe me ay KE ee . 

: eRe SF fe one pease 

: stvotes OF WILLLAMSON' vs: ervores or 
tnt PHILLIPS. ° Se PRS Se 


sie KP simu: 


~ Bushes Coert. “This isan appenbstom afi mds 


gy or ’ 


judgment, rendered. in the court of,the. ofirstyedise can only’ be- 
‘trict, and. brought before this.-court, ofa; states $f fan cam 
: asd dbinegioli which is in substance, ag follows, by paying the 


““Paiiiirs failed in 1808. | Williamson and John: 
Son became his. syndics.. At the time atey. 
:  fuptcy, the bankrupt ‘owed a large ‘sum to, the 
|. révenu¢ of the U, States, on Custom-House bonds 
-_ to which these two persons Were § “sureties. 
bankrupt, previous to his. pa ad plac 
hands of Johnson, certain, m er 
q| ¢ "gal be uj securing , ito. Johns: 





writes ins a ania, et a 
debts. To receive thé sum thus deficient the 
syndics of Williamson: brought suit in the: Dist 
rict Coutt for the first district, es 
pent, which ‘we ‘think erroneous. 


“Tate Judge beiow was wrong, jn cone e2 we 
; - ndiptale dh eetite:- wate ty: Wiles with. 
Johnson, racetrack sacl creditors.” 7 





‘the creditors to hold the estate ofthe:insolvent:fot 
their benefit, to be distributedas thelawwequipes. 





> responsible / 
é : patiais best view’ we ate able to ge tort 


» gabjéety'We'are, of opinion that ‘Phillips? sy 
Johnson cannot be considered as having repre 


himy to:doithe best she ould: Aor sai concerned:s” 

pc ERS eR 
aseabiaid lite: the atighennicl the District 
Ser pes atk acest te--defenidantay 
oa ke Dnaee@out ile ihe irene — thi 


Pee 





] po meres matron oe 


Penson peat 2 pie préveeds of the 
peed We efisii 3 <a wt Se mR aS 
who i pa mal: teased ott ‘ami aly AE 
sw Tosa is not one of those, 
-agpinst:9 Sherif for having. seized.propesty. nat 
belonging to.the. person sued.,.In such.gases, the 
eal owner, or some person in ,his.name, , comes — 
forward and claims restitution, of the.specifjc...pog- 
perty,. or, if it cannot be had, » then, of its. full-cva- 
dtr hah AO 
yof, such, 
ty pica pene have Uses CC 





Monoxs. to revover the goods, tr thes vl, but: tem \ 


indeed, were so’ far mistaken ab ‘to consider the -. 
— Sheriffag personnally. liable for the amount of their 
advances}: but, at the same time, they shew’ that — 
they: bave no pretentions to receive any thing else 
than that precise amount. ‘The truth is that the ‘a 
plaintiffs ought mot to have sued the Sheriff at all: * 
_--buty-sinsply to have intervened in the suit brought ©” 
‘by the attaching creditor and there have asserted 
their privilege against him. © The ‘ranks’ of both. 
debts would have béen then fixed between the 
‘proper patties : the money for the ‘satisfaction’ of 
_ Bothiwould have been made by the’ Sheriff: and 
‘the proceedings would have been regular, 
OVP ae form of the. present “action is certainly 
 -Wiiouis, ‘and shodld We be’ bound by ‘strict rales 
of practice, the whole’suit ought to be annulled’; 
but, believing that'the provisions ofthe:law, which 
ett thi oar to ted only to the rights of | 
‘Gausé, may be extended to a case’ indore = 
‘nd unig to pit ‘the = ‘to’ the 


f 





: maedatans ‘wing sender justice: ta albpeseomsvis' nick 
¥ Grated eri. arn cbs path eee ere = 


4 and that they did really~advance’ to ol A. 
- Austing under: the responsability ofhis father, the | 
sum, by them claimed. It is not. disputed. that 
| ree to, be reimbursed’ by privilege, 
} “out of: the proceeds of the shot consighed”” 
them, whether it belonged to Moses, : 3 05 Ste 
| phen A. Austin, for all monies advancett forthe - 
a | Cn docancmtel eee ee 
’ jury, against the holder of the’. shot, amiotint 
an acknowledgment that the advances: merit 





ier Gl pronar hier account, it : 
jt perc bape aptipng 
, ay, Ba wioterepretshien diet this. : ye 


cians uxacoroRs vee amma: 
; it} iid WG Se 
“ges 8 : the, Court,...40; this case the, appeat Lia: 
ere dismissed, by. consent ofboth parties, the ap-. 
tobe fad Detlees, ,the. plaintiffs below, applied to, the Judge of 
tat- the District, Court, praying. that he should: suffer 
| te ait Tu his, judgment: to. proceed, bak 4 
. jen boda Savas foe 2. amo. 
in :this court, for,a rule. on 
lays tor why. a. mandate should not: is, 
a him. to have his abiets a 





on THe srATeoF LOUISEAN* 


c. nite spelt omens tet the “onty effect 
| ration te wane 
‘ the judge eo a ~- aie 
Ea eet eich, aMapemedeeee 
| Reals rng te gig att‘ affirmandés! 
* | ‘Tue appelites, on the other find, “consider that 
: - theappeal only stspends the effect of thi! ig- 
~ ments chat the’ ‘dismiséal of the loves 
the ‘catise of suspension“2and the'judginent : at 
aegtoenen thereby put: in “force ‘againig’and 
3 » that, if the Judge of the inferior court:tefuse to 
_ have it executed, senate 
‘ ~ him torissue execution, 2 


” fo 


“4 ing t the tg work-of the appellant’s oe 
i a in. this case, . is whether it be true. that the : 


_. extinguishes the _judgment of the ‘inferior 

_ To resdlve this, it is barely necessat'y, cad to 
tlie words of the law. The appeal. tee ee 
_ from extinguishing the judgment, does does. yen 
| prevent its effect. The, execution ‘of the. judg. 
ment may be going on,. while this. ‘court, ‘g / 
Hing cognizance of the. appeal. But,. le the me 

- terest of the ‘party appealing should, in ¢mean.. 
time, be igretrievably injured, the law has gre 
to him the'facalty of staying’the'executiomof the 
| _ judgment complained of, . by giving tothe/appék 
’ i, within a certain -_ security” — 





iret nates 5 a es subs - 
cli a hi Seemanets continnes to, 


- heer appeal by consent of | ‘ 
the parties. Here, the dismissal, being the.act a | 
the parties, not of the court,” and the sanction of 
‘the cdurt being granted. without any. inquiry into 
the case, the order of dismissal cannot be consi-. 
dered as a judgment, in which any point of the 
cause has been decided. Such withdrawing of an 
-appeal clearly: amounts to no more, in this court,. «~ 
than suffering a nonsuit does” amount to, in | 

Courts of original jurisdiction. ‘The-partiés are 
replaced ‘in the-same situation, in which they were | 
‘ before’any appeal had been claimed, and every - 
thing oughit to proceed, in the inferior court, as if- 


eee ee. e 
eta terctent, pdeved that a inandate do iss 


- suey directed to the Judge of the first district, in~ - 
netaaundariemhents which hag beent 





“7%. 







By the Court,” sent ; 
E pele, who sues Tor as damiah As. F | board en 
_ from her husband, has abode’ a gener c 
= 4 ae him. ‘That ‘verdict 3 must be be: conclusive; - : 
4 as to the existence ‘of the facts, on bet ie ae 
a a 7 ed her claim, unless the appellant has taken, in duc 
. 1% . time, the steps necessaty to secure. his tight of =~” 
: | = ghewing to this. court that the verdict was illegally 

+ 4 fourid. 





- . Tus, he.could a doaa, irighie case, tiyrex. 

a F senting ta the charge of the Judge; before the jury 
"retired. ’ It ‘seems he attempted to do $0, after the | . 

_ verdict was'returned; but, according to the prin- ‘ 

~ ciples of general’ practice, it was then: arises ® 

a Og tender any exception. 


Ix is, therefore, ree at jae ne 





ps 


. 4 me inferior court be affirmed ea Costs.) da 
om ‘ : ‘ kan F i pie 


@® |. PROMENTIN & AL. vs. iii + EE 
. = ; : See and 
. of By the Court re ee 
| & . judgment rendered in the. cause in.t the court: 

“@ | Parish of New-Orleans. i The 


























as | _CASESIN THE SUPREME ¢ count oe 
EEE eeniey entero eat | 

» Baommnme Court, 8c. ‘which states that there shall be no te. : 
ot ae versal of. any judgment of the District Courts for 

ick tesa any error, tinless it be ona’Spécial verdict, oF on 
a statement of facts, agreed by the parties, 


+ tgs, ndings SE 


a et or fixed by the court, if they disagree : none of a 
| which ‘appear, in the present case. ieee. 
No exceptions have been’ taken to the opinion 

of the Judge, i in the court below, as authorised. by 

the act bs mapa to the act’ above cited, 


4. 


Tuts being t the situation of the cause, the ap. | 
pellees insist on the affirmance a a ; 
the’ Parish, Court with damages. 

‘Pre appellant claims to have his boii dies! 
aa on account of the irregular manner in’ 
which it was brought up. 


Tare Court, Seni what it a been able to. 
Tearn from the record, as certified by the court i 
* below, does not consider this case as one of those” 
in which damages ought to be granted, ‘wére a 
inclined to affirm the judgment rendered in 
case below, and, as under these circumstances, a ; 
dismissal of the appeal will leave the appellees at 
‘fiberty to proceed toexccution aid thereby reco. 4 

yer as. much as.if the judgment was afirmed : ~ 


It is ordered that the appeal be dismissed, at . 
se Seba : us : 3 j ‘ ita 4 





ii pee by er ed et mend fo | 
“issue to the Judge of the Parish Court, ‘requiring im 
T saieran pris teliaianes a0 tn appeal ‘had 

been granted, worl PE tin ones af ciao be 
_gertified to him. . 





